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Family law - Custody and access - Considerations - Best interest of child - Removal of child from jurisdiction -
Variation of Changed circumstances - Consent order - Appeal by mother from order restraining her from moving
with children allowed - Mother had custody, father had generous access - Consent order required mother to provide
father with notice of intention to move and provided father with right to apply to court to show move not in best
interests of children - Judge erred in granting order restraining move where move would not affect father's access -
Judge gave too little weight to mother's view move was in children's best interest and her wish to move on with life
and secure her financial future - Divorce Act, ss. 16, 17.

Appeal by mother of two children from an order restraining her from changing the residency of the children from
Kelowna to Bowen Island, Vancouver or such other location. The mother and father reached an agreement about custody
and access at the time of their divorce. The mother had custody of the children and the father, a citizen and resident of
Norway, had generous access. The father lived off a significant income from investments in Norway which did not require
his attention, so he did not have to work day-to-day. While his permanent residence was in Norway, he rented a residence
in Kelowna close to the former matrimonial home, children's schools and recreation facilities, and their friends. The
mother was required to give the father 60 days notice of any intention to move away from the Kelowna area, and the
father would have to bring a cour application if he objected to such a move, failing which the mother was entitled to
relocate. The father made such an application when the mother proposed to move with the children to Bowen Island. The
mother had used a lump sum she received in the divorce settlement to purchase a commercial building there, with the
intention of setting up investments and businesses. The mother was also engaged to a residential designer who lived on
Bowen Island. He owned a large home on six acres there, as well as a residence in Vancouver, and deposed he was
prepared to act as a step-parent to the children. The judge found there was no reason to change the custody order and that
a move to Bowen Island would not interfere appreciably with the father's ability to exercise access. However, the judge
concluded the mother did not show the move would be in the children's best interests, so he granted an order restraining
her from leaving the Kelowna area. The home and educational and recreational facilities on Bowen Island were
comparable to those in Kelowna. However, the judge thought the move would exact too high an emotional price on the
children, particularly the older child who had a learning disability and would be subject to assessments by the new school
system.

HELD: Appeal allowed. The order was set aside and substituted with an order permitting the mother to relocate to



Page 2

Bowen Island with the children. The judge did not engage in an analysis as to whether a material change in circumstance
had been met, warranting the order restraining the mother from moving with the children. There was no foundation to
disturb the custody order. The evidence did not show the father's access would be materially altered by the proposed
move. The mother had no burden of proof concerning the potential success of the proposed relocation. The judge did not
accord enough weight to the mother's view that her marrage and the move would have a positive effect on the children.
The mother's desire to get on with her life and plan for her future financial security was also entitled to respect. The only
change that could have triggered a variation of the previous consent order was the negative effect the proposed move
might have on the father's access, which the judge did not find.

Statutes, Regulations and Rules Cited:

Divorce Act, R. S.c. 1985, c. 3(2nd Supp.), s. 16(l), s. 16(6), s. 16(7), s. 16(8), s. 16(9), s. 16(l0), s. 17(l )(b), s. 17(5), s.
17(6), s. 17(9)

Counsel:

L.A. Kahn: Counsel for the Appellant

B.M. Y oung,Q.C. and T. Brice-Nicolson: Counsel for the Respondent

The judgment of the Cour was delivered by

ROWLES J.A.:-

1. Overview

1 This is an appeal from an order dated 27 June 2006, restraining the mother of two children, aged 12 and 8, "from
changing the residency of the Children from Kelowna, B.C. to Bowen Island, B.C., Vancouver, B.C. or such other
location." The judge's reasons may be found at (2006) B.C.J. No. 2969,2006 BCSC 990.

2 The parties reached an agreement about custody and access during a contested matrimonial proceeding and their
agreement was included in a consent order made at the time of the divorce. Under the order, the appellant had custody of
the children and the respondent, who is a citizen and resident of Norway, had generous access. The consent order required
the appellant to give the respondent 60 days' notice of her intention to move away from the Kelowna area and if the
respondent objected to the intended move, he had to proceed with a cour application, failing which the appellant was
entitled to relocate with the children.

3 On the respondent's application, which followed the appellant's notice of her intention to move to Bowen Island, the
judge found that there was no reason to change the custody order and that the move would not interfere appreciably with
the respondent's ability to exercise access. The judge held, however, that the appellant had not shown that the proposed
move was in the children's best interests and granted an order restraining her from leaving the Kelowna area.

4 The appeal is advanced on the ground that the order restraining the appellant from moving with the children from the
Kelowna area is the result of a misapplication of the principles of law derived from Gordon v. Goertz, fl996J 2 S. C.R. 27
to the undisputed facts. The appellant argues that when the judge had concluded that the respondent's access would not
be impaired by the proposed move, he erred in law: (1) by placing an onus on the appellant to demonstrate with certainty
that the relocation would be successful; (2) by failing to give any weight to the appellant's view of the potential positive
benefits of her proposed move and impending marriage on the children's best interests; and (3) by failing to recognize and
respect the appellant's right to make decisions about where to live and work when there was no suggestion of an improper
motive that would adversely affect the
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children.

5 The respondent's position is that the judge correctly applied the principles of law in Gordon v. Goertz when he
concluded that the proposed move to Bowen Island was not in the children's best interests. The respondent submits that
the detailed analysis of all the relevant principles in the judge's reasons contradicts the appellant's assertion that the
judge placed the onus on the appellant to demonstrate with certainty that the move would be a success, rather, the judge
weighed the factors on either side and concluded it was in the children's best interests to remain in Kelowna. The
respondent argues that the judge was correct in focusing on the children's needs, as opposed to the appellant's needs,
particularly when there was no evidence to support the conclusion that moving to Bowen Island would improve either
parent's ability to satisfY the children's needs. It is the respondent's submission that in prejèrring the status quo, the judge
did not err in law and that the standard of review bars appellate interference with the order.

6 At the conclusion of oral argument we allowed the appeal, set aside the judge's order restraining the appellant from
relocating and awarded costs to the appellant both on the appeal and in the cour below, with reasons to follow. These are
the reasons.

II. Facts

7 The parties were married in October 1983. Their children were born in July 1994 and May 1998. The family lived in
Norway from 1983 to 1999. In 1999 they moved to Kelowna, British Columbia, where they bought a home. The parties
separated in 2000. The appellant remained in the family residence in Kelowna with the two children. The respondent, who
is a Norwegian citizen, returned to live in Norway.

8 When the parties were divorced in October 2004, they consented to an order providing for custody of and access to the
children. Provisions for child support as well as a settlement of matrimonial propert and spousal support were included in
the consent order.

9 The order set out a detailed schedule of access which was designed to take into account the fact that the respondent's
access was exercised over a long distance. The order provided that when in Kelowna, the respondent would have weekend
and some mid-week access to the children. In addition, the order provided for extended access during school holidays and
the summer vacation.

10 The respondent, who was 52 years old at the time of the hearing in the cour below, has a number of business
investments in Norway which do not require him to attend to their management. The respondent's income is considerable.
As the judge described it, "Mr. Orring's life is, therefore, free from the pressure of day-to-day work. "

11 The respondent's permanent residence is in Norway but he has rented a residence in Kelowna close to the former

matrimonial home where he stays when visiting the children. The two residences are close to the children's school,
recreation facilities, and the homes of their friends. The respondent visits four to five times per year and often stays for up
to a month at a time.

12 The appellant, who is a Canadian citizen, was 49 years old when the application was heard. She was not employed
outside the home and her income was limited to the $3,500 per month she was receiving from the respondent as child
support.

13 The appellant may be able to earn income from her share of the assets from the financial settlement reached with the
respondent. Under the consent order, the appellant was to receive title to the former matrimonial home and the sum of
$587,500, the latter being, in addition to $25,000 previously received, in "full and final settlement of the Plaintiffs claim
for spousal support and propert division." The appellant has purchased a commercial building on Bowen Island with the
intention of setting up investments and businesses there.
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14 In the fall of 2005, the appellant gave notice to the respondent of her intention to move from Kelowna to Bowen Island
with the two children. The appellant's wish to move to Bowen Island was prompted by her engagement to Douglas Berr,
a residential designer who has lived and worked on Bowen Island for many years. According to the material before the
judge, the appellant and Mr. Berr hoped to marr in the summer of 2006 and, after the marriage, to live on Bowen Island
with the children. During oral argument we were informed by counsel that the appellant and Mr. Berr are now married.

15 Mr. Berr owns a four bedroom house on a six acre propert on Bowen Island. He has a design business
as well as investment and revenue properties on Bowen Island. He also owns a residence in Vancouver.

16 Mr. Berr has two adult children from a prior relationship. He deposed that he is prepared to act as a supportive step-
parent to the two boys, that he does not intend to replace the respondent as the children's father, and that he will take what
steps are necessary to facilitate an ongoing and productive relationship between the children and their natual father. Mr.
Berr also deposed that after his marriage to the appellant, he planned to decrease his work to approximately half-time in
order to make more time available to devote to family life.

17 The judge found that Mr. Berr's house on Bowen Island offered approximately the same level of amenities as the
boys' residence in Kelowna and that the recreational and extracuricular activities available on Bowen Island were
approximately equivalent to those available in Kelowna. The judge also found that the school system on Bowen Island was
equivalent to the one in Kelowna. He observed that "one difference may be that there is no middle or high school on
Bowen Island itself, and so if the boys live on the Island when they move into grade 8 they will have to take a school bus
to attend a school in West Vancouver" and that "may entail a commute of one or two hours per day."

18 The appellant's mother, who lives in Kelowna and is close to her two grandchildren, supported the appellant's move to
Bowen Island. No other family member of either part lives in Kelowna. The respondent's mother lives in Norway.

19 As to the views of the children regarding the proposed move to Bowen Island, the judge stated:

(18) In November 2005 the children attended a "views of the child" interview. I have read the
interviewer's report letter. I am satisfied that the interview took place under neutral circumstances and
was, to the extent such things can be, non-threatening to the children. Both (children) expressed

reservations about moving to Bowen Island. They expressed equal reservations about going to live
with their father in Norway. Both boys were not keen to endorse Mrs. Orring's relationship with Mr.
Berr. By the same token, neither boy was particularly enamoured with Mr. Orring's relationship with
his new paramour in Norway. Both (children) made it clear that what they really did not like was the
fact that their parents were divorced and that their parents fought all the time.

20 Following the separation, the parties' relationship has been characterized by confict and acrimony, much of it rooted
in monetary matters. By way of example, in 2005, the appellant brought contempt proceedings against the respondent for
his failure to pay the full amount of the matrimonial settlement as required in the consent order.

III. The judge's reasons

21 The judge concluded there was no reason to interfere with the existing custodial arrangement:

(33) As I have noted above, the existing custody arrangements serves the children welL. Mrs. Orring's
proposed move to Bowen Island would not alter the custody arrangement: she would continue as the
custodial parent and would continue to be the boys' primary caregiver. Since there
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is no prospect on this application of Mr. Orring obtaining an order for custody and primary residence,
whether the children move or stay put in Kelowna will have no impact on the custodial arrangement.

22 With respect to the respondent's access, the judge observed that "Mr. Orring has arranged his affairs to very nicely
accommodate his living in Norway while still playing an important role in the boys' lives" and that "(t)he existing access
arrangement serves the boys well." He went on to find that the concerns and complaints the respondent had expressed
about rental accommodation on Bowen Island and the Bowen Island ferr schedule as being a restriction or barrier to
access were unsupported by the evidence. The judge concluded:

(39) In sum, Mr. Orring has not shown that the frequency or quality of the children's access with him
would likely be impaired if they were to move to Bowen Island and he were to visit with them there.

(40) ... The cour would have to seriously question the move if the evidence showed that it would
present a genuine barrier to the children's access with their father. But the evidence on this application
does not establish that any such barrier exists.

23 The judge had some concerns about the effect of proposed move on the children because of the disruption it would
cause to their friendships and activities but he expressed greater concern about its effect on the older child, who has an
attention deficient disorder and has had some diffculty with his schooling.

(53) (Both children) are well integrated into their school and neighbourhood. They have friends in
Kelowna. They go to Beavers and play various sports. In the winter they go skiing on the local hill.
They are, on the evidence, normal kids. Normal kids are capable of overcoming the upheaval naturally
entailed in moving from one community to another. Nonetheless they will inevitably pay an emotional
price if they have to move to a new community.

(54) (The older child's) progress in school is a concern By all accounts he is doing better this curent
year than he has in the past. But (his) ability to accommodate changes in his education routine is likely
compromised by his learning disability. While there is no evidence that the Bowen Island school
system would be any less accommodating to him than Kelowna's has been, the fact is that if he does
move whatever school he goes to will have to engage in an assessment process to determine his
particular needs. The need for such assessments is established in the evidence adduced by both parents.
They say that (the older child) has had to attend many counselling sessions and much effort has been
expended by his school to find out what his particular needs are and how to meet them. It is diffcult to
see how (he) would benefit from having to go through that whole process again at a new school on
Bowen Island.

24 Under the heading "Overall Assessment" the judge found that the appellant had not established that the
move would benefit the children:

(55) The Gordon case decrees that, in the end:

The ultimate question in every case is this: what is in the best interests of the child in all the
circumstances, old as well as new?
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(56) Because Mr. Berr has not actually lived with Mrs. Orring and the boys I cannot reasonably
conclude that the boys will actually benefit from having him in their household. They might or they
might not. It is a risk. This case is not like Barnetson v. Cook, (2005) B.C.J. No. 1361 , 2005 BCSC
913 where the cour endorsed a move by a mother and step-dad who had already established a positive
track record of jointly caring for the children.

(57) Mrs. Orring does not assert that she lacks some parenting ability that Mr. Berr will fulfilL. There
is therefore no evidence that the boys will necessarily suffer if Mrs. Orring does not move to Bowen
Island.

(58) If she does not move it is certain that Mr. Orring will continue to make frequent visits to
Kelowna. The evidence indicates that Mr. Orring has not made a genuine effort to find out whether he
can obtain good accommodation for access visits on Bowen Island. He seems unwilling to exert
himself to set up accommodation on Bowen Island. A father who, in a fit of pique, declines to continue
access visits to the kids' new community does not reflect much credit on himself, but the cour must
not lose sight of the risk that loss presents to the children. Put another way, the cour should not allow
an access father to hold his ex-spouse and children hostage to his temper and pride, but the access
father's feelings, insofar as they bear upon a previously positive access regime, do merit some limited
consideration.

(59) On the evidence (the younger child) would likely have little difficulty adapting to new
suroundings and a new schooL. (The older child) makes friends easily too, but his education has been
problematic, and requiring him to enter a new school would exact a price from him.

25 The judge's conclusions leading to the order under appeal, and in which the errors in principle are said to
be manifest, were stated as follows:

(60) After carefully considering the facts as a whole, I have come to the conclusion that the proposed
move to Bowen Island offers the possibility benefiting the children by putting them in a two-parent
household. The downside is the upheaval and emotional tumoil that the boys will suffer as a natual
consequence of moving to a new community and schooL. (The older child) is likely to pay a higher
cost than (the younger one.) Another, but far less important, negative concern is Mr. Orring's

questionable willingness to continue to make access visits if the boys do live on the Island.

(61) If the evidence showed that Mrs. Orring and Mr. Berr were, in fact. able to offer a stable and
supportive household and that their two-parent household did, in fact. offer a benefit to the children,
then I would be inclined to approve the proposed move. But as the evidence stands now that benefit is
only a prospect. and not a certain one at that. I do not think that it would be in the children's best
interests to uproot them from Kelowna where things are going well for them when the evidence shows
that the only significant benefit to them of making a move is the bare possibility that Mr. Berr will
work out as their step-father.

(62) Thus, although I greatly respect Mrs. Orring's wish to, as she says, "get on with her life", I find
that I cannot endorse moving the children from Kelowna to Bowen Island in order to for her to marr
her new romantic parter.



(Underlining added.)

iv. Relevant statutory provisions

26 The relevant sections of the Divorce Act, R.S. C. 1985, c. 3 (2nd Supp.) provide:

16. (1) A cour of competent jurisdiction may, on application by either or both spouses or by any other
person, make an order respecting the custody of or the access to, or the custody of and access to, any
or all children of the marriage.

(6) The cour may make an order under this section for a definite or indefinite period or until the
happening of a specified event and may impose such other terms, conditions or restrictions in
connection therewith as it thinks fit and just.

(7) Without limiting the generality of subsection (6), the cour may include in an order under this
section a term requiring any person who has custody of a child of the marriage and who
intends to change the place of residence of that child to notifY, at least thirt days before the
change or within such other period before the change as the cour may specify, any person
who is granted access to that child of the change, the time at which the change will be made
and the new place of residence of the child.

(8) In making an order under this section, the cour shall take into consideration only the best
interests of the child of the marriage as determined by reference to the condition, means,
needs and other circumstances of the child.

(9) In making an order under this section, the cour shall not take into consideration the past conduct
of any person unless the conduct is relevant to the ability of that person to act as a parent of a
child.

(l0) In making an order under this section, the cour shall give effect to the principle that a child of
the marriage should have as much contact with each spouse as is consistent with the best
interests of the child and, for that purpose, shall take into consideration the willingness of the
person for whom custody is sought to facilitate such contact.

17. (1) A cour of competent jurisdiction may make an order varying, rescinding or suspending,
prospectively or retroactively,
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